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the same point. 


ACCEPTANCE. 
§8. Qualified acceptance. 

The following acceptance: ‘“‘This order 
will be paid whenever the lumber is in- 
spected and placed to the credit of J. J. 
Morton & Co.,” is qualified and discharges 
the drawer and indorsers. Lewis Hubbard 
& Co. v. Morton, W. Va., 92 S. E. Rep. 
252. 34 B. L. J. 482. 

§11. Acceptance by telegraph. 

A telegram reading: ‘‘We will honor 
draft of J. Roedel, bill of lading attached 
for stock purchased by him shipped Thuet 
Bros.,’” may be construed as an acceptance 
of all drafts drawn during the current 
season and not merely as an acceptance 
of the first draft drawn, where it appears 
that the parties contemplated a series of 
shipments. James River Nat. Bank v. 
Thuet, Minn., 159 N. W. Rep. 1093. 34 
B. L. J. 252. 


ACCOMMODATION PAPER. 


§20. Liability to parties other than the 
one accommodated. 


When one becomes an accommodation 
indorser after delivery, there must be a 
new consideration, but even when there is 
a new consideration, the accommodation 
indorser will not be bound unless he has 
knowledge of it. Pratt v. Hedden, 121 
Mass. 116. 34 B. L. J. 664. 

The payee of a note may enforce it 
against an accommodation indorser with- 


ACCOMMODATION PAPER (Cont.) 


out first resorting to collateral securing the 
note. Miller v. Levit, Mass., 115 N. E. 
Rep. 431. 34 B. L. J. 347. 


ACCORD AND SATISFACTION. 
§27. Check “in full’’ as settlement. 


Where a defendant sent a check to the 
plaintiff for less than the amount due and 
the plaintiff cashed the check, without 
noticing a memorandum thereon, that it 
was in full payment to date, the plaintiff 
was not thereby precluded from recovering 
the balance due. Stoddard v. Post Co., 
Ae 162 N. Y. Supp. 839. 34 B. L. J. 


AGENTS. 


§30. Payment of agent’s debt with prin- 
cipal’s money. 

One who receives a check from an agent, 
which check shows upon its face that it 
represents funds belonging to the principal, 
is thereby put upon inquiry as to the 
agent’s authority and the principal may 
recover back the amount of the unlawful 
grerment. Gerard v. McCormick, 130 N. 

. 261; Ward v. City Trust Co., 192 N. Y., 
61; Rochester, etc., Co. v. Paviour, 164 
N. Y. 281; Newman v. Newman, 160 App. 
Div. 331; Reynolds Elevator Co. v. 
Merchants Nat. Bank, 55 App. Div. 1; 
Manhattan Web Co. v. Aquidneck Nat. 
Bank, 133 Fed. Rep. 76. 34 B. L. J. 50-53. 

The treasurer of a corporation signed a 


237844 


q 
| — 


THE BANKING LAW JOURNAL 


AGENTS (Continued.) 


check as treasurer against the corporation’s 
account and delivered it in payment for a 
steamship ticket for his personal use. If 
the corporation had a proper audit system 
it would have discovered the wrongful 
use of its funds in time to have enabled the 
steamship company to have cancelled the 
ticket. It was held that the corporation 
could not recover from the steamship 
company. Thornton v. Netherlands-Amer- 
ican Steam Nav. Co., N. Y., 165 N. Y. 
Supp. 682. 34 B. L. J. 572. 


Agent’s authority to sign checks. 


An agent, authorized to purchase cream 
for the defendant at its market value, 
purchased a quantity of cream from the 
plaintiff at $2.01 a pound, when the market 
value was only 30 cents. It was held that 
the defendant was not liable for the amount 
of checks signed by the agent, but only 
for the market value of the cream. W. W. 
Marshall & Co. v. Kirschbraun & Sons, 
Neb., 161 N. W. Rep. 577. 34 B. L. J. 503. 


ALTERED PAPER. 


What constitutes a material altera- 
tion in general. 


Where in a note for $1500 the figures 
were written correctly but the word 
‘“‘hundred”’ was omitted after the word 
“fifteen” and a clerk of the discounting 
bank filled in the word ‘hundred,’’ the 
same did not constitute an alteration mak- 
ing the note unenforcible against the 
maker. Donnybrook State Bank v. Cor- 
_~ N. Dak., 163 N. W. Rep. 275. 34 
B. L. J. 555. 

The addition of the name of a surety to 
a promissory note is not regarded as such 
an alteration as will discharge the maker. 
Burnham v. Gosnell, 47 Mo. App. 637; 
Mersman v. Werges, 112 U. S. 139, - Ss. 
pa 65, 28 U. S. (L.Ed.) 641. 34 B. L. J. 

Where a demand note is blank as to 
time for payment and it is filled in so as to 
make it payable five months after date, 
the same constitutes a material alteration. 
Bloom v. Horwitz, 4 Y., 166 N. Y. Supp. 
786. 34 B.L. J. 718 

The addition of the signature of another 
person as maker on a promissory note is 
a material alteration and avoids the instru- 

. Farmers’ Bank v. Meyers, 50 Mo. 
App. 157. 34 B. L. J. 664. 

Under the Civil Code of Georgia of 1910, 
section 4296, an alteration in a promissory 
note must be made with intent to defraud 
before it will render the note void. Peoples 
v. Berrien Co. Bank, Ga., 91 S. E. Rep. 
436. 34 B. L. J. 343. 

A check was by mistake drawn on the 
wrong bank and the cashier of the bank 
on which the check should have been 
drawn, altered the name of the drawee for 
the purpose of —- the check corres- 
pond to the intention of the parties without 
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wrongful motive. It was held that the 
check was nag rendered void. Whit- 
sett v. Peoples Nat. Bank, 138 Mo. App. 
81, 119 S. W. Rep. 999. 34 B. L. J. 825. 


§37. Making principal or interest smaller. 


The alteration of a note releases the 
maker although the effect of the alteration 
is to reduce the amount of his liability. 
Williams v. Midland Nat. Bank, Tex., 
191 S. W. Rep. 1181. 34 B. L. J. 241. 


§41. Rights of holder in due course. 


The negotiability of an instrument is 
not destroyed by a recital “payment on 
contract number L 854.” In this case the 
figures ‘'854’’ were erased without the 
knowledge of the maker. It was held that 
this rendered the note void, even in the 
hands, of a holder in due course. (Under 
the Negotiable Instrument Law, an inno- 
cent holder would be entitled to recover on 
the note according to its original tenor.) 
Metropolitan Nat. Bank v. Vanderpool, 
Tex., 192 S. W. Rep. 589. 34 B. L. J. 496. 

Where a note signed by an individual is 
altered so that it purports to have been 
signed by a corporation, a holder in due 
course may enforce it against an individual 
under the Negotiable Instruments Law. 
Public Bank v. Knox-Burchard Co., Minn., 
160 N. W. Rep. 667. 34 B. L. J. 181. 


§42. Blank spaces carelessly left. 


A bank which pays a check is liable for 
the amount toits depositor, by whom the 
check was drawn, even though the check 
was drawn in lead pencil and contained 
spaces which rendered it easy to raise the 
amount. Commercial Bank v. Arden & 
Fraley, Ky., 197 S. W. Rep. 951. 34 
B. L. J. 856. 

BANK NOTES. 
Liability of bank. 


The fact that a state bank takes out a 
national charter does not relieve it from 
liability on its outstanding circulation,nor 
is there any statute of limitation running 
against such liability. Metropolitan Nat. 
Bank v. Claggett, 141 U. S. 520, affirming 
125 N. Y. 729. 34 B. L. J. 447. 


BANKING. 
§63. Right to engage in banking business. 


The banking commissioner of Kentucky 
has no discretion to withhold his approval 
of the articles of incorporation of a bank 
on the ground that the establishment of 
such a bank would be detrimental to one 
already located in the community, nor on 
the ground that there is not sufficient 
business to justify the existence of an 
additional bank. Speer v. 
198 S. W. Rep. 19. 34 B.L. J. 8 
License tax. 


A banking corporation doing business in 
the State of Tennessee is not subject to 
the license tax imposed upon pawnbrokers 
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in that state, even though it occasionally 
loans money on the security of personal 
chattels, under powers granted in its 
charter. Provident Loan Bank v. Parham, 
| pu 194 S. W. Rep. 570. 34 B. L. J. 


BANKRUPTCY. 
§60. Priorities between different parties. 


Where money is deposited with a bank 
for a special purpose the owner is entitled 
to recover it as a preferred claim upon 
the insolvency of the bank. Stoll v. 
Meade County Bank, S. Dak., 163 N. W. 
Rep. 565. 34 B. L. J. 566. 

§61. Set off. 


Upon the death of a depositor, the bank 
may apply his deposit to the payment of 
his notes held by the bank. But, where 
the executor of the depositor, makes further 
deposits in the account, such further 
deposits cannot be appropriated by the 
bank. Laighton v. Brookline Trust Co., 
ae 114 N. W. Rep. 671. 34B.L. J. 
Application of collateral. 


Where a creditor of an insolvent bank 
holds collateral security for a portion of 
the debt, he must first apply the amount 
realized from the collateral to reduce the 
amount of the indebtedness, and is en- 
titled, like other creditors, to a dividend 
upon the unpaid balance. Citizens’ & 
Southern Bank v. Alexander, Ga., 92 S. E. 


Rep. 868. 34 B. L. J. 569. 


BILLS OF LADING. 


§73. Liability of bank surrendering bill 
without collecting attached draft. 

Where a bank, holding for collection a 

draft with bill of lading attached, notifies 

the drawer, that it has sufficient collateral 

in its possession to pay the draft, and guar- 

antees the payment thereof and the bank 


has authority from the drawee to make | 
such application, and where, the drawer | 


consents to the delivery of the bill of 
lading, and thereafter relies solely upon 


the bank for payment, the bank is liable. | 


Bank of Omega v. Wingo, etc. Shoe Co., 
Ga., 91 S. E. Rep. 251. 34 B. L. J. 173. 


BLANK SPACES. 


Implied authority to fill in blank 
spaces. 


Where a person indorses a blank promis- 
sory note, a holder for value may enforce 
it provided it is filled out within a reason- 
able time. In this case the note was filled 
out one year and 10 months after delivery. 
Brown v. Thomas, Va., 92 S. E. Rep. 977. 
34 B. L. J. 562. 


BLUE SKY LAW. 
Constitutionality. 


The Blue Sky Laws of Ohio, South 
Dakota and Michigan constitute a proper 
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exercise of the police power of the state 
and do not violate the Federal Constitu- 
tion. Hall v. Geiger-Jones Co., 242 U. S. 
539; Caldwell v. Sioux Falls Co., 242 U. S. 
559; Merrick v. N. W. Halsey & Co., 37 
Sup. Ct. Rep. 227. 34 B. L. J. 159-166. 


BONDS. 


§83. Rights of parties. 


A private banking firm is liable on a 
town treasury bond signed by the firm as 
surety, on condition that part of the town- 
ship’s funds be deposited with the firm. 
Wexford Township v. Seeley, Mich., 163 
N. W. Rep. 16. 34 B. L. J. 641. 


CERTIFICATES OF DEPOSIT. 
§89. Requirement of bond of indemnity. 

A certificate of deposit payable ‘‘on the 
return of this certificate properly indorsed”’ 
is negotiable. Under the statutes of 
Tennessee the owner of a lost certificate of 
deposit, recovering thereon against the 
issuing bank after two years after the 
maturity of the certificate, may enforce 
such recovery without giving a bond of 
indemnity. Easley v. East Tenn. Nat. 
Bank, Tenn., 198 S. W. Rep. 66. 34 
B. L. J. 862. 


CERTIFIED CHECKS. 
§98. Who may certify. 


Where a clerk is left in sole charge of a 
bank he may bind the bank by certifying 
a check, although he was not expressly 
authorized to represent the bank in certi- 
fying checks. Cotulla State Bank v. 
Herron, Tex., 191 S. W. Rep. 154. 34 
B. L 134. 


§100. Form of certification. “ 


The verbal certification of a check is 
valid in Texas. First National Bank v. 
San Juan State Bank, Texas, 189. S. W. 
Rep. 745. 34. B. L. J. 25. 


CHECKS. 
§112. Lost checks. 


In an action against the drawer of a 
check, where the defendant admits in his 
answer the execution of the check, the 
amount, the bank on which it is drawn and 
the payee, the plaintiff may recover, 
although the check is not produced and 
there is no evidence as to its loss. First 
Nat. Bank v. Brockett, N. Car., 93 S. E. 
Rep. 370. 34 B. L. J. 702. 

§113. Check drawn against no funds. 

Under the California statute, making it 
a crime to check against insufficient funds, 
the offense is committed where the drawer 
makes the check payable to his own order 
and delivers it to another person without 
indorsing it; the gist of the offense is 
the intent to defraud. People v. Wilbur, 
Cal., 165 Pac. Rep. 729. 34 B. L. J. 559. 

The defendant delivered a check to the 
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aye named therein, telling him that he 
did not have sufficient money in the bank 
to protect the check, but that he would 
later deposit funds to protect it. He 
failed to make the deposit as promised. 
It was held that these circumstances did 
not make out a crime under the Mississippi 
Statute. Hammack v. State, Miss., 75 
So. Rep. 436. 34 B. L. J. 634. 

Under the Kentucky statutes a person 
who indorses a check, knowing that the 
— by whom it purports to be drawn 

as no account in the drawee bank and 
deposits the same in a bank for collection 
and withdraws the amount before the 
check is heard from, is guilty of a crime. 
Siegel v. Commonwealth, Ky., 197 S. W. 
Rep. 467. 34 B. L. J. 783. 
§114. Agreement to honor checks. 


Where a bank agrees to pay checks 
drawn on it by A and delivered in payment 
of goods and reimburse itself from the 
proceeds of drafts drawn on the consignees 
of the goods, it cannot apply the proceeds 
of such drafts to the payment of a prior 
indebtedness of A. First Nat. Bank v. 
Mangum, Tex., 194 S. W. Rep. 647. 34 
B. L. J. 405. 


Checks for less than $1.00. 


A person is not indictable under the act 
of Congress, July 17, 1862 (12 Stat.°592) 
for issuing obligations in the following 
form: ‘“‘The Bangor Furnace Company will 
pay the bearer, on demand, fifty cents, in 
goods, at their store, in Bangor, Mich.” 
United States v. Van Auken, 96 U. S. 
366. 34 B. L. J. 444. 

There is no statute which prohibits the 
issuance of checks for less than $1.00. 34 
B. L. J. 443. 


COLLECTIONS. 
§116. Duties of collecting bank. 


A bank which holds a note as collateral 
is under a duty to collect it at maturity or 
to take necessary steps to charge the in- 
dorsers with liability. Its neglect to do so 
makes it liable to the owner of the note. 
Farmers Nat. Bank v. Nelson., Pa., 100 
Atl. Rep. 136. 34 B. L. J. 325. 

Where checks forwarded for collection 
are lost in the mail the responsibility rests 
on the forwarding bank rather than on the 
depositor. Heinrich v. First Nat. Bank, 
} 113 N. E. Rep. 531. 34 B. L. J. 

Where a check forwarded for collection 
is lost in the mail the forwarding bank 
should protest the same as a lost instru- 
ment. Kavanaugh v. Farmers’ Bank, 59 
Mo., App. 540. 34 B. L. J. 371 

Where checks are sent to a correspon- 
dent bank, not for collection and return, 
but for collection and credit, and the checks 
are credited to the account of the forward- 
ing bank immediately upon receipt by the 
correspondent bank, the forwarding bank 


THE BANKING LAW JOURNAL 


lect. 


COLLECTIONS (Continued.) 
is not guilty of negligence in failing to 
make inquiry as to the result of the collec- 
tion. First Nat. Bank v. City Nat. Bank, 
ng 166 S. W. Rep. 689. 34 B. L. J. 


§117. What may be received in payment. 


A bank receiving a draft for collection 
took a check in payment and remitted the 
amount. The check was returned by the 
drawee because of incorrect signature. 
Before the check could be collected the 
drawee failed. It was held that the bank 
could not recover the amount from the 
owner of the draft. Parodi V. State Bank, 
Miss., 74 So. Rep. 280. 34 B. L. J. 332. 


§118. Liability for negligence. 


Where a note delivered to an express 
company for collection was subsequently 
lost it was held that the express company 
was liable to the owner of the note. Amer- 
ican Express Co. v. Parsons, 44 Ill. 312. 
34 B. L. J. 372. 

The plaintiff bank sent to the defendant 
bank transfers of land certificates, for the 
purpose of collecting the amount for 
which they had been given as security. 
The papers were lost by the defendant. 
It was held that the defendant was liable 
for the expense incurred by the plaintiff 
in prosecuting suits to establish the trans- 
fers. First Nat. Bank v. First Nat. Bank, 
pan Ala. 520, 22 So. Rep. 976. 34 B. L. J. 


Where a sight draft was mailed by a 
bank on the day of its receipt and lost in the 
mails, and the bank failed to make any 
inquiry or to notify the owner of the non- 
payment of the draft for one month there- 
after, it was held liable for the full amount 
where the drawee of the draft became in- 
solvent before the expiration of such time. 
First Nat. Bank v. First Nat. Bank, 4 Dill 
{U. ve Fed. Cas. No. 4,810. 34 B. 


Where a bank forwards a check for col- 
lection and, receiving no word for a month, 
takes no steps to trace the check, it is 
liable to the depositor for failure to col- 
Hobart Nat. Bank v. McMurrough, 
a 210, 103 Pac. 601. 34 B. L. J. 


Where checks are sent to a correspon- 
dent bank, not for collection and return, 
but for collection and credit, and the 
checks are credited to the account of the 
forwarding bank immediately upon receipt 
by the correspondent bank, the forwarding 
bank is not guilty of negligence in failing 
to make inquiry as to the result of the col- 
lection. First Nat. Bank v. City Nat. 
Bank, Tex., 166 S. W. Rep. 689. 34 B. 
L. J. 217, 373. 


The plaintiff bank forwarded a draft 
ayable to it to the defendant. The de- 


endant notified the plaintiff that the draft 
had been accepted. As a matter of fact 
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acceptance had been refused and the de- 
fendant did not protest or notify the plain- 
tiff until 10 days thereafter. In the mean- 
time a car of lumber which the plaintiff 
might have attached was shipped by the 
drawer. It was held that the defendant 
bank was liable. American Nat. Bank v. 
Bank of Bandon, 240 Fed. Rep. 624. 34 
B. L. J. 478. 


A bank receiving a check for collection 
and knowing that the drawee was weak 
financially received the drawee’s exchange 
forthe amount. It held both the exchange 
and the check until the following day when 
it protested the latter. It was held that 
it should have protested the check im- 
mediately upon non-payment and that it 
was liable to the owner for the amount. 
Bank of Shaw v. Ransom, Miss., 72 So. 
Rep. 280. 34 B. L. J. 129. 


§120. Mailing check direct to drawee. 


Where a collecting bank forwards checks 
directly to the drawee bank and the drawee 
bank remits by draft and fails before the 
draft is collected, the collecting bank is 
liable to the owner of the draft. This is 
so even though there was no other bank in 
the place where the drawee was located. 
bg v. Security Nat. Bank, S. Dak., 
162 N. W. Rep. 309. 34 B. L. J. 361. 


§126. Title of collecting bank. 


After checks had been deposited with a 

rivate banker but before they were col- 
ected the bank examiner took possession 
of the banker’s business. The banker had 
knowledge of his insolvency at the time of 
the deposit and there was a rule that checks 
could not be drawn against until collected. 
It was held that the depositor was entitled 
to the proceeds of the checks as against a 
receiver subsequently appointed. In re 
H. & L. Jarmulowsky, 243 Fed. Rep. 632. 
34. B. L. J. 716. 


Right to charge back. 


Where a check, deposited in a bank and 
forwarded for collection, is not paid be- 
cause payment has been stopped by the 
drawer, the bank may charge the amount 
of the check back to the account of the 
depositor. Union Safe Deposit Co. v. 
Strauch, 20 Pa. Sup. Ct. Rep. 196. 34 B. 
L. J. 214. 


A bank in which a check is deposited 
for collection is entitled to charge it back 
to the account of the depositor and revoke 
the credit given therefore if it turns out 
that the check is worthless, unless the 
bank has been guilty of negligence, or has 
done something to mislead the depositor, 
or induce him to act to his injury; and the 
bank has this right even though it has 
credited the check to the account of the 
depositor as cash. Winchester Milling Co. 
v Bank of Winchester, Tenn., 111 S. W. 
Rep. 248. 34 B. L. J. 214. 


CONSIDERATION. 


§132. What constitutes a sufficient con- 
sideration. 

The surrender of a prior unpaid note is 
sufficient consideration for the making of 
a renewal note. Shoenhair v. Jones, Cal., 
165 Pac. Rep. 971. 34 B. L. J. 645. 


§133. What does not constitute a sufficient 
consideration. 

A note given by a widow in settlement 
of her deceased husband’s debt, where the 
husband leaves no estate, is without con- 
sideration and void. Sykes v. Moore, 
Miss., 76 So. Rep. 538. 34 B. L. J. 806. 

Under the Texas Constitution a note 
given in payment for increased stock is 
void, even in the hands of an innocent 
purchaser for value before maturity. 
Ater v. Rotan Grocery Co., Tex., 189 S. W. 
Rep. 1106. 34 B. L. J. 118. 


§134. Instruments given to prevent crim- 
inal prosecution. 

The defendant signed and delivered to 
the plaintiff bank a promissory note in 
consideration of an agreement by the 
plaintiff's officers not to prosecute the 
defendant’s brother on a charge of em- 
bezzlement. It was held that the con- 
sideration was illegal and that the note 
could not be enforced. Peoples Bank & 
Trust Co. v. Floyd, Ala., 75 So. Rep. 
940. 34 B. L. J. 623. 


§136. Want or failure of consideration. 


The defendant stockholder in a savings 
bank, signed a note for the purpose of 
making up its capital which had become 
impaired, on condition that all stock- 
holders contribute proportionately. Some 
of the other stockholders failed to contri- 
bute. It was held that the defendant was 
not liable on her note. Bank of Tallassee 
v. Jordan, Ala., 75 So. Rep. 930. 34 B. 


L. J. 624 
CONTRACTS. 
Shipment of gold. 


Where a vessel owned by a German 
corporation carrying gold from the United 
States to France and England turned back 
on account of the outbreak of the European 
War, the corporation was not liable in 
damages for breach of contract, even 
though it appeared that the vessel might 
have delivered the gold and escape capture 
by a narrow margin. North German 
Lloyd v. Guaranty Trust Co., 37 Sup. Ct. 
Rep. 490. 34 B. L. J. 471. 


CORPORATIONS. 
§142. Authority of corporate officers. 


A note executed by the treasurer of a 
corporation, at the instance of one who 
owned all of the stock and entirely directed 
the company’s affairs, other similar notes 
having been previously issued by the 
treasurer, is binding upon the corporation. 
Hubbard v. Syenite’ Co. 165 N. Y. Supp. 
486. 34 B. L. J. 636. 
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§143. Officers executing corporate notes 
held not personally liable. 

A mortgage signed as follows: ‘‘The 
Peoples Savings Bank of Tallassee, Ala. 
H. S. Holloway, Pres’t.,”’ is binding on the 
bank and not on Holloway individually. 
Bank of Tallassee v. Jordan, Ala., 74 So. 
Rep. 936. 34 B. L. J. 476. 


Corporation practicing law. 
In New York a corporation is prohibited 
by statute from practicing law. People 


ex rel Floersheimer v. Purdy, N. Y., 116 | 


N. E. Rep. 390. 34 B. L. J. 638. 


DELIVERY. 
§149. Necessity for delivery. 


A check after being certified was de- 
livered by the bank to the wrong party. 
This party took it to a trust company 
which was named as payee and received 
the amount in revenue stamps. It was 
held that the trust company could not 
recover against the certifying bank because 
there had been no delivery of the check 
and because the trust company was not a 
holder in due course. Empire Trust Co. 
v. President and Directors, 162 N. Y. 
Supp. 629. 34 B. L. J. 107. 


DEPOSITS. 
§161. General deposits. 


Where a railroad company. deposited its 
receipts with a bank to be held until the 
end of each week, when the company 
would transfer the entire amount to its 
regular depository, it was held, upon the 
insolvency of the bank, that the deposit 
was general and not special. Miss. Cen- 
tral Railroad Co. v. Conner, Miss., 75 
So. Rep. 57. 34 B. L. J. 422. 


§168. Deposits by executors, adminis- 
trators and trustees. 


Where checks payable to an adminis- 
trator as such are indorsed by him in that 
capacity and deposited to his individual 
account, and the amount is afterwards 
drawn out and appropriated by the de- 
positor, the bank is not liable to the estate. 
Safe Deposit & Trust Co. v. Diamond 
National Bank, 194 Penn. 334, 44 Atl. 
Rep. 1064. 34 B. L. J. 141. 

Where a bank knowingly permits an 
administrator to deposit estate funds in 
his individual account and then receives 
a check on the account in payment of the 
administrator's individual note, the bank 
is liable to the estate for the amount 
thereof and for all subsequent misappro- 

riations. Bischoff v. Yorkville Bank, 
Y., 112 N. E. Rep. 759. 34 B.L. J. 142. 
§171. Deposits of insane persons. 

The plaintiff's husband made a deposit 
for her in the defendant bank in her own 
name when she was of sound mind. She 
afterwards signed an order, which the 
husband took to the bank and cashed. 


DEPOSITS (Continued.) 


It was held that the bank was prutected, 
although the plaintiff was insane at the 


time she signed the order, the bank having 
no knowledge of her insanity. Leighton 
v. Haverhill Sav. Bank, Mass., 116 N. E. 
Rep. 414. 34 B. L. J. 575. 


§175. Deposits in two names. 

A savings bank account in the name of 
. R. was changed to read “C. R. and 
J. R.” It appeared that C. R. was at the 
time physically incapable of managing her 
affairs. Upon the death of C. R. it was 
held that the account did not belong to 
3. . as survivor. §249, New York 
Banking Law did not apply because the 
deposit as changed was not “‘in form to be 
paid to either or the survivor.”” In re 
Mount Vernon Trust Co., 161 N. Y. Supp. 
1060. 34 B.L. J. 26, 139. 

Where two parties make a joint deposit, 
providing for the right of the survivorship, 
the withdrawal of the deposit by one of the 
parties without the consent of the other 
has no effect upon their status. Waters 
V. Nevis, Cal., 160 Pac. Rep. 1081. 34 
B. L. J. 20. 

Under the laws of Michigan providing 


| that when a deposit is made in the names 


of two persons, in form to be paid to either 
or the survivor, such deposit shall become 
the property of such persons as joint 
tenants, the survivor is entitled to the 
deposit upon the death of one of the 
parties. In re Rehfeld’s Estate, Mich., 
164 N. W. Rep. 372. 34 B. L. J. 869. 

A deposit by a husband in the names of 
himself and his wife does not constitute a 
gift, where it appears that it was not his 
intention to divest himself of control. 
Matter of Kline, 65 Misc. Rep. (N. Y.) 446. 
34 B. L. J. 220. 

Where property accumulated by the 
joint efforts of a husband and wife is put 
into a bond, mortgage and certificate of 
deposit, taken in the names of the husband 
and wife, a right of the survivorship in the 
wife is created. Keil’s Estate, 155 N. Y. 
Supp. 824. 34 B. L. J. 220. 


§176. Deposits in trust. 

Where a man deposits money in a sav- 
ings bank in his name, in trust for his wife, 
upon his death the deposit belongs to her 
and not to his estate, even though he made 
the deposit in this form at the suggestion 
of an officer of the bank because he had 
already deposited in his own name as much 
as the law permitted. In re Beaman's 
Estate, N. Y., 163 N. Y. Supp. 800. 34 
B. L. J. 428. 


FEDERAL RESERVE ACT. 
Constitutionality. 

Section 11 K of the Federal Reserve Act 
authorizing the Federal Reserve Board to 
grant to national banks the right to act as 
trustee, executor, etc., under certain cir- 
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FEDERAL RESERVE ACT (Continued.) 


cumstances, is constitutional. First Nat. 
= v. Fellows. 244 U. S. 34 B. L. J. 


Deposits and Collections as regulated by 
Paragraph 1 of Section 13. 


Farm Loan Bank Deposits........ 655 
Deposits of Private Bankers....... 656 
Acceptance of Deposits from Non- 
members Optional with Federal 
Reserve Bank—Balance Require- 
When Federal Reserve Bank Ma 
Refuse to Accept National Ban 
Notes for Deposit.............. 656 
Collection Charges. .............. 657 
Collection Charges Against Federal 
Reserve Bank on Notes and Bills 657 


Rediscounts. 


Rediscount under Paragraph 2 of 
725 

Text of Paragraph 21, Section 13... 725 

Analysis of Paragraph 2, Section 13. 726 


Application for Rediscount........ 726 
Eligibility for Rediscount......... 727 
War Department Obligations...... 727 
Assignment of Book Accounts not 
727 
Paper of a Water Works Company 
727 


Notes Secured by Collateral Notes. 727 
Acceptance Based on Advertising 


and Live Stock Paper. 728 
Definition of Six Months’ Agricul- 


728 
Notes of Farmers Given for Agricul- 
tural Implements............... 729 


Where Live Stock Purchased for 
Purpose of Slaughter........... 729 
Note by Merchants for Millet Seed 
not Classified as one for Agricul- 


729 
Identification of Six Months’ Agri- 
cultural Paper................. 730 


Definition of Commodity Paper.... 730 

Suspension of Rate on Commodity 

Paper Secured by Warehouse Re- 
ceipts for Potatoes, Eligible for 
Rediscount at Special Commodity 


Divect Dincoumts. .... 730 
Loans Based upon United States 

730 
Regulations Pertaining to Perma- 

nent or Fixed Investments...... 731 


Note Secured by Standing Timber. 731 
Regulation Pertaining to Specula- 


tive Investments.............. 731 
Notes for Speculative Purposes.... 731 
Note Secured by Pig Iron......... 731 
Notes Payable ‘“‘On or Before’ 90 


Note Payable on Demand or Speci- 
fied Date Eligible.............. 
Paper with Maturity of More Than 
Thirty Days not to be Discounted 
at Thirty Day Rate............ 
Regulation Pertaining to Collateral 
Paper Secured by Real Estate Mort- 
Paper Secured by Collateral Eligible 
Definition of Promissory Note.... 
Evidence as to Eligibility of Note. . 
Application for Rediscount of Prom- 
Financial Statement where Promis- 
sory Note is Offered for Redis- 
Definition of Draft or Bill......... 
Definition of Trade Acceptance.... 
Acceptance Based on Advertising 
Space a Trade Acceptance...... 
Evidence as to Eligibility of Draft 
Kind of Indorsement Required... .. 
Indorsement Exempting Indorser 
from Liability on Bill of Lading. . 


Limitations on Loans by National 


Banks and Rediscounts by Fed- 
eral Reserve Banks. 


Analysis of Limitations on Loans 
by National Banks and Redis- 
counts by Federal Reserve Banks 

State Bank Members not Subject to 
Limitations of Section 5,200... .. 

Effect of Section 5,200 Illustrated . . 

Acceptances Not Subject to Limita- 
tion of Section 5,200............ 

Paper Secured by Chattel Mortgage 
on Cattle May be Subject to 
Limitations of Section 5,200... .. 

Bill of Exchange Exempting Drawer 
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Bills or Notes Renewed at Maturity 
When Demand and Sight Bills are 
Within Limitation of Section 


Shipment or Within Reasonable 
Bill Discounted Before Acceptance. 


Rediscounts of Acceptances by Fed- 


eral Reserve Banks. 

Regulations of Federal Reserve 
Draft Against Shipment of Gold 

B 


ee 
Federal Reserve Bank May Dis- 


Acceptances by Member Banks. 


Authority to Accept............ ee 
Maturity of Drafts Involving Ship- 
ment but not Sale of Goods...... 
Agreement by Bank to Accept 
Drafts During Period of Nine 
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884 
885 
885 
885 


885 
886 


886 


| 
- 
732 
Analysis of Paragraph 1 of Section = 
_ 732 
732 
732 
732 
732 
732 
733 
733 
733 
733 
733 
733 
810 
811 
: 812 
812 
812 

Bill Must Be Drawn at Time of 

Draft Secured by Chattel Mortgage : 


viii THE BANKING 


FEDERAL RESERVE ACT (Continued.) 


Identification of Specific Goods 
Under Acceptances 887 

Acceptance Drawn to Finance the 
Future Importation of Goods.... 887 

Drafts Against Cotton Being Ac- 
cumulated for Export 

Drafts Drawn for Purpose of Fi- 
nancing Sale of Goods to Allied 
Purchasing Commission 

Draft Drawn Against Material to 
be Manufactured into Goods for 
Export 

Exporter Must be Under Contract 
to Ship 

Draft Drawn for Reimbursement.. 888 

Shipping Documents not Required 
to be Physically Attached to 
Draft 

Draft Drawn by Purchaser of 


When 10% Limitation Applies 
When Trust Receipt Constitutes 
Actual Security 892 


FORGED PAPER. 


Liability of bank to drawer where 
bank pays check bearing forged 
signature. 

'A bank, which pays a check upon a 
forgery of its depositor’s signature, cannot 
charge the amount against the account of 
the depositor. Maurmair v. National 
Bank of Commerce, Okla., 165 Pac. Rep. 
413. 34 B. L. J. 627. 

A bank with which a person has a de- 
posit assumes responsibility for the erron- 
eous payment of any check not drawn or 
authorized by the depositor. Bank of 
Brunswick v. Thompson, N. Car., 93 S. 
E. Rep. 849. 34 B. L. J. 879. 


§191. Bank held not entitled to recover 
money paid on check bearing 
forged signature. 


A drawee cannot recover back the money 
paid on a draft which bears a forged signa- 
United States v. Chase National 
, N. Y., 241 Fed. Rep. 535. 34 B. L. 

630. 


§190. 


§197. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 


A bank, which pays a check upon a 
forgery of the payee’s indorsement, cannot 
charge the same against the account of the 
drawer in the absence of special circum- 
stances. Prudential Insur. Co. v. Na- 
tional Bank of Commerce, N. Y., 164 N. 
Y. Supp. 269. 34 B. L. J. 353. 

Where a drawee bank pays a draft on a 
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forged indorsement it cannot charge the 
same against the drawer’s account. Gen- 
eral Fire Assurance Co. v. State Bank, N. 
Y., 164 N. Y. Supp. 871. 34 B. L. J. 408. 

A bank cannot charge against a de- 
positor’s account the amount paid on a 
check bearing a forged indorsement. Com- 
monwealth Nat. Bank v. Hawes, Tex., 
196 S. W. Rep. 859. 34 B. L. J. 639. 


§198. Liability of bank to real owner of 
instrument bearing forged in- 
dorsement. 

The agent of a corporation, who re- 
ceived a check payable to the corporation, 
indorsed the payee’s name without au- 
thority and collected it from the drawee 
bank. It was held that the bank was 
liable to the payee. Chamberlain Metal 
Co. v. Bank of Pleasanton, Kans., 160 
Pac. Rep. 1138. 34 B. L. J. 19. 


§199. Instruments payable to bearer or 
having fictitious payee. 

A person represented to the plaintiff 
that he was the agent of one Crawford, 
a real estate owner, and secured a check 
on the defendant bank payable to Craw- 
ford. There was no such person as Craw- 
ford. The impostor indorsed Crawford's 
name and collected. It was held that the 
defendant bank was liable for the amount 
of to the plaintiff. Guaranty State Bank 
& Trust Co. v. Lively, Tex., 194 S. W. Rep. 
937. 34 B.L. J. 485. 


§203. Rights of true owner against trans- 
feree of instrument bearing forged 
indorsement. 


The plaintiff's stenographer was author- 
ized to indorse checks, payable to the plain- 
tiff, for deposit by means of a rubber 
stamp. She indorsed certain checks in 
her own handwriting, collected them and 
kept the proceeds. The checks were col- 
lected through the defendant» bank. It 
was held that the defendant was liable to 
the plaintiff. Standard Steam Specialty 
Co. v. Corn Exchange Bank, N. Y., 116 
N. E. Rep. 386. 34 B. L. J. 493. 


GAMBLING TRANSACTIONS. 
Recovery of money lost in gambling. 

One who makes a bet on a horse race by 
delivering his note or check to persons con- 
ducting a pool room in a hotel and after- 
wards pays the amount of his loss in cash, 
may recover the amount from the owner 
of the hotel, where the gambling was con- 
ducted with the knowledge of the latter. 
Kemp v. Hammond Hotels, Mass., 155 
N. E. Rep. 572. 34 B. L. J. 355. 


GUARANTY. 
§216. Construction of contract of guaranty. 
The defendants signed the following 
“We herewith guarantee for 
. M. Goldman $500, two notes at $250 
each, payable in three months and four 


Regulations of Federal Reserve 
Effect of Bank Purchasing Own { 
Limitation of Paragraph 5 Distinct 
from Limitations as to Dollar 
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GUARANTY (Continued.) 


months from date.’’ It was held that, the 

gereens would not apply to a note signed 
y Goldman as treasurer of a corporation 

and indorsed by him individually. Tre- 

mont Trust Co. v. Fine, Mass., 115 N. E. 

Rep. 319. 34 B. L?J. 266. 

§217. Release of guarantor. 

A creditor is not deprived of his rights 
against a person who guarantees the debt 
by proving his claim in bankruptcy against 
the debtor's estate and receiving a dividend 


thereon. Richmond Paper Co. v. Bradley, ° 


Minn., 76 So. Rep. 544. 34 B. L. J. 790. 


HOLDERS IN DUE COURSE. 


§220. Person deriving title through holder 
in due course. 


One who takes a note for collection from 
a person, who became a holder in good 
faith, for value, before maturity, obtains 
the same title aad right of action as his 
transferor. Dean v. Game, Cal., 166 Pac. 
Rep. 590. 34 B. L. J. 662. 


§221. Holder must take without notice of 
defect. 


The fact that a bank discounts a note 
for a corporation with knowledge that the 
bank is losing money and is in danger of 
going into the hands of a receiver does not 
deprive the bank of the rights of a holder 
in due course. People’s Nat. Bank v. 
Cramer, N. J., 101 Atl. Rep. 204. 34 B. 
L. J. 568 


A personal check of an officer of a bank, 
drawn upon such bank and accepted in 
payment of the note of such officer, does 
not charge the holder of the note with 
notice that there is an attempt to mis- 
appropriate the funds of the bank. Pope 
v. Ramsey Co., State Bank, Minn., 162 
N. W. Rep. 1051. 34 B. L. J. 507. 


§224. Time of acquiring checks and de- 
mand notes. 


A demand note transferred three months 
and six days after its issue is transferred 
within a reasonable time and is not over- 
due. Weber v. Hirsch, 163 N. Y. Supp. 
1086. 34 B. L. J. 576. 


§225. Holder must take for value. 


A bank which receives a note as security 
for a loan is a holder in due course to the 
extent of the amount advanced. Citizen's 
Bank and Trust Co. v. Limpright, Wash., 
160 Pac. Rep. 1046. 34 B.L. J. 31. 

One who purchases notes calling for the 
ayment of $7,500, in good faith and be- 
ore maturity, is a holder in due course al- 

though he pays only $5,000. Moore & Co. 
v. Burling, Wash., 160 Pac. Rep. 420. 
34 B. L. J. 45. 

A person who receives a promissory note 
as collateral security for a pre-existing 
debt has the rights of a holder in due 
course. Vogler v. Manson, Ala., 76 So. 
Rep. 117. 34 B. L. J. 875. 


HOLDERS IN DUE COURSE (Cont.) 
§227. Rights of holder in due course. 


The fact that the payee of a note is a 
foreign corporation doing business in the 
State of Kentucky which has not complied 
with the statutes of that state, requiring 
such corporation to have authorized resi- 
dent agents, upon whom process can be 
served, does not render the note unenforc- 
ible against the maker by a holder in due 
course. First Nat. Bank v. Utterback, 
Ky., 197 S. W. Rep. 534. 34 B. L. J. 788. 


The payment of a note to the payee be- 
fore maturity, without requiring its sur- 
render, is no defense in an action on the 
note by a holder in due course. Manley 
Carriage Co. v. Fowler & Hill, Ark., 194 
S. W. Rep. 708. 34 B. L. J. 419. 


INDORSEMENTS. 


Authority to indorse. 


A power of attorney, giving authority to 
guarantee the payment of notes, is suffi- 
cient to authorize the attorney in fact to 
indorse a note before delivery to the payee, 
for the purpose of lending credit thereto 
and not for the purpose of negotiation. 
Brooklyn Bank v. Metropolitan Trust Co., 
165 N. Y. Supp. 111. 34 B.L. J. 501. 


Indorsement for transfer. 


Where a note is indorsed merely for the 
purpose of transfer the indorser is not 
responsible thereon to the transferee. 
Wheelock v. Mayfield, Tex., 197 S. W. 
Rep. 475. 34 B. L. J. 797. 


§233. Indorser, maker, surety, or guaran- 
tor. 

The words “payment guaranteed, pro- 
test waived,” on the back of a note, fol- 
lowed by the payee’s signature constitute 
an indorsement and are sufficient to trans- 
fer title. Mangold & Glandt Bank v. 
Utterback, Okla., 160 Pac. Rep. 713. 34 
B. L. J. 41. 

If a person placing his name on a promis- 
sory note does not clearly indicate by ap- 
propriate words an intention to be bound 
in a special capacity, and signs as maker, 
his liability to the holder is that of maker, 
although his relation to a comaker be that 
of surety. State Bank v. Jeltz, Kans., 
167 Pac. Rep. 1067. 34 B. L. J. 799. 


Where a contract of guaranty is incor- 
porated into the indorsement of a negoti- 
able instrument, the indorser becomes 
liable both as indorser and guarantor. 
Toler v. Sanders, W. Va., 87 S. E. Rep. 
462. 34 B. L. J. 598. 


§235. Rubber stamp indorsement. 


An indorsement made by a rubber stamp 
is a valid ‘“‘written indorsement”’ and suffi- 
cient to transfer title. American Union 
Trust Co. v. Never Break Range Co., Mo., 
190 S. W. Rep. 1045. 34 B.L. J. 179. 
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INDORSEMENTS (Continued.) 
§236. Entire instrument must be indorsed. 


A bill or note cannot be indorsed for part 
of its amount. Adams v. Kelly, Tex., 196 
S. W Rep. 576. 34 B. L. J. 586. 

§240. Release of indorser. 


_ Upon the maturity of a note made by a 
corporation and indorsed by the defendant 
stockholders, the payee bank protested 
it and sold it to the plaintiff, who paid half 
the purchase price then and agreed to pay 
the balance in two months. It was held 
that this extension of time did not dis- 
charge the indorsers under the Negotiable 
Instruments Law, since the agreement was 
made with a person other than the principal 
debtor, that is the maker. Brosemer v. 
Brosemer, N. Y., 162 N. Y. Supp. 1067. 
34 B. L. J. 169. 

§241. Qualified indorsements. 


Where the defendant bank rediscounted 
notes with the plaintiff bank and the words 
“without recourse’ were stamped on the 
notes for the purpose of showing, upon a 
bank examination, that the defendant had 
no outstanding rediscounts and the de- 
fendant subsequently sent renewals bear- 
ing general indorsements, it was held that 
the plaintiff could hold the defendant liable 
as indorser. First Nat. Bank v. Cripple 
Creek State Bank., Colo., 163 Pac. Rep. 
1134. 34 B. L. J. 412. 


§244. Restrictive indorsements. 


An indorsement, “‘pay to any bank or 
banker; all previous endorsements guar- 
anteed,”’ is a general and not a restrictive 
indorsement. National Bank of Com- 
merce v. Bossemeyer, Neb., 162 N. W. 
Rep. 503. 34 B. L. J. 397. 


INTEREST. 


§252. Time when interests starts to run. 
Where a note, which does not specifically 
provide for interest is presented at ma- 
turity and payment is refused, the holder is 
entitled to interest from the date of the 
demand and refusal. Weiskircher v. Con- 
nelly, Pa., 100 Atl. Rep. 965. 34 B. L. J. 


Bankruptcy of maker of note. 


The bankruptcy of the makers of the 
note does not release the indorser from 
liability for interest which accrued after 
the makers were adjudged bankrupts. 
Astor Trust Co. v. Fearon, 166 N. Y. Supp. 
739. 34 B.L. J. 722. 


LIBEL. 
Liability of parties. 

Where a credit agency published the 
words “ ‘phone this office for special in- 
structions’’ opposite a merchant’s name 
with malice, the same was held to give rise 
to an action for damages. Codner v. 
Central Credit Agency, Ia., 161 N. W. 
Rep. 657. 34 B. L. J. 334. 


Bank v. Presnall, 


LIEN AND SET OFF. 
§261. Lien and set off in general. 


A bank may set off a deposit in the name 
of a married woman against a debt, owing 
to the bank from the depositor’s husband 
where the money was deposited in the wife’s 
name for the purpose of defrauding credi- 
tors. Moore v. Greenville Banking & 
Trust Co., N. Car., 91 S. E. Rep. 793. 
34 B. L. J. 417. 

Checks mailed by a corporation to a 
bank for deposit before the appointment 


-of a receiver for the bank and received by 


the bank after such appointment, may be 
applied to the payment of the corporation’s 
overdue notes. Chapman v. Mills & Gibb, 
241 Fed. Rep. 715. 34 B. L. J. 556. 


§264. Set off as to agents, trustees, 
executors and attorneys. 


Where funds are deposited in a bank in 
the name of “J. L. Burke, Agent,’’ the 
bank cannot apply such deposit to the 
satisfaction of an indebtedness owing to 
the bank from the agent personally. Bank 
of Guntersville v. Crayter, Ala., 75 So. 
Rep. 8. 34B. L. J. 426. 

H. P. opened an account in his name as 
trustee in which he deposited a personal 
as well as trust funds. It was held that 
the bank could not apply money deposited 
by H. P. as agent to the payment of his 
individual debt to the bank. Kenney v 
Bank of Italy, 165 Pac. Rep. 735. 34 B. 
L. J. 511. 


§267. Lien on special deposit. 


Where a bank receives a deposit for the 
purpose of paying certain checks it has 
no lien thereon it cannot apply the same 
to the satisfaction of the depositor’s note. 
Cotulla State Bank v. Herron, Tex., 191 
S. W. Rep. 154. 34 B. L. J. 134. 


§268. Unmatured note of depositor. 


A bank may not set off a depositor’s 
unmatured note against his deposit, merely 
because he is a non-resident, there being no 
proof of his insolvency. Stockyards Nat. 

Tex., 194 S. W. Rep. 
383. 34 B. L. J. 475. 


LOANS. 
Liability of parties. 

A bank is not liable on a note signed by 
its officers individually for a loan made to 
the bank. Henderson v. Nat. Bank, Ga., 
92 S. E. Rep. 525. 34 B. L. J. 646. 

The plaintiff bank, having loaned to a 
certain individual as much as the law per- 
mitted and desiring to loan him a further 
sum, induced the defendant to sign a note 
for the amount of the new loan promising 
not to enforce the note against him, but to 
collect from the real borrower. It was held 
that the bank could nevertheless enforce 
the note against the defendant. German- 
American State Bank v. Watson, Kans., 
163 Pac. Rep. 637. 34 B. L. J. 335. 

The Minnesota Statute, declaring it a 
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LOANS (Continued.) 


crime to make a false statement to a bank 
or trust company for. the purpose of ob- 
taining credit, is constitutional. State v. 
a — 160 N. W. Rep. 204. 34 


B. L 
MAKER. 
§271. Liability of maker. 


A note given by the defendant to the 
plaintiff bank, in exchange for worthless 
notes held by the bank, to enable the bank 
to conceal its true financial condition was 
held unenforcible in the hands of the 
bank. Yates Center Nat. Bank v. Lau- 
ber, 240 Fed. Rep. 237. 34 B. L. J. 490. 

A bank may recover on a note where the 
maker’s only defense is that he gave the 
note to enable the bank to deceive the 
United States examiners. Mars. Nat. 
Bank v. Hughes, Pa., 100 Atl. Rep. 542. 
34 B. L. J. 491. 


MARRIED WOMEN. 


§273. Rights and liabilities of married 
women generally. 


A wife is not an accommodation maker 
of a promissory note, where the note is 
given in payment of a transaction in which 
she had a property or pecuniary interest, 
such, for instance, as the payment for labor 
and. materials in the construction of a 
house by the husband on land owned by the 
wife. Brayer v. Edell, 163 N. Y. Supp. 
989. 34 B. L. J. 711. 

A note signed by a married woman in 
Minnesota may be enforced against her in 
an action brought in the courts of Ne- 
braska, although such a note, if made in 
the State of Nebraska, would not be en- 
forcible. Farmers State Bank v. Butler, 
Neb., 164 N. W. Rep. 562. 34 B. L. J. 


791. 
MATURITY. 


§276. Construction of note with reference 
to time of maturity. 


Where a note is payable, “seventy-five 
after date’”’ it may be explained by testi- 
mony that the parties intended the note 
to be payable in seventy-five days. Boy- 
kin v. Bank of Mobile, 72 Ala. 262. 34 
B. L. J. 296. 


MORTGAGES. 
§287. Chattel mortgage. 


A chattel mortage which does not suffi- 
ciently identify the mortaged property is 
defective and will not protect the mortgagee 
as against a subsequent judgment creditor 
of the mortgagor. Commercial Savings 
Bank v. Brooklyn Lumber Co., Ia., 99 
Atl. Rep. 817. 34 B. L. J. 184. 

Under a statute of South Carolina the 
lien of a person injured by an automobile 
takes precedence over the lien of a chattel 
mortgagee, though the mortgage was filed 
before the injuries were sustained. Mer- 
chants & Planters Bank, v. Brigman, S. 
Car., 91 S. E. Rep. 332. 34 B. L. J. 249. 


MORTGAGES (Continued) 


Where a mortgagor of a stock of mer- 
chandise is expressly or impliedly given 
authority to continue in business, neces- 
sarily disposing of goods from time to time, 
the mortgage is void as to the mortgagor’s 
present and subsequent creditors. Farm- 
ers State Bank v. Kirkland, Ala., 75 So. 
Rep. 894. 34 B. L. J. 621. 

Foreclosure. 


Where a mortgage is given to secure the 
payment of a bond or promissory note the 
creditor may pursue his remedy either on 
the mortgage or on the evidence of the 
debt or on both concurrently. He is not 
required to foreclose the mortgage before 
resorting to his action on the note or bond. 
Tartt v. Clayton, 109 Ill. 579; Palmer v. 
Harris, 100 Ill. 276; Friedlander v. Fenton 
180 Ill. 312, 54 N. E. 329; Esty v. Brooks, 
54 Ill. 379. 34 B. L. J. 222. 

Participation mortgages. 

It is proper for a trust company to invest 
the funds of various trusts in a single 
mortgage in the name of the trust company 
where accurate records are kept and where 
the beneficiaries are notified immediately 
when any of their funds are alloted to the 


investment. Matter of Union Trust Co., 
114 N. E. Rep. 1057. 34 B.L. J. 100. 


- NEGOTIABILITY. 


§299. Stipulations in general not affect- 
ing negotiability. 

The negotiability of a note is not af- 
fected by the following clause: ‘‘We au- 
thorize the holder thereof to extend the 
payment of the same, or any part thereof, 
without impairing our joint and several 
liabilities, and the sureties agree to waive 
notice of any extension of time.”’ Bank 
of Whitehouse v. White, Tenn., 191 S. W. 
Rep. 332. 34 B. L. J. 489. 

A note is not rendered non-negotiable 
by the fact that it is payable ‘‘as per con- 
tract of November 12, 1915." Waterbury- 
Wallace Co. v. Ivey, N. Y., 34 B. L. J. 350. 


§300. Recital of Consideration. 


The negotiability of an instrument is 
not affected by the fact that it contains a 
statement of the consideration upon which 
the instrument is based, or refers to the 
transaction which gives rise to the instru- 
ment. First National Bank v. Lightner. 
74 Kans. 736, 88 Pac. Rep. 59; National 
Bank of Newberry v. Wentworth, Mass., 
105 N. E. Rep. 626; Slaughter v. Bank 
of Bisbee, Ariz., 154 Pac. Rep. 1040; 
Denton National Bank v. Kenney, Md. 
81 Atl. Rep. 227; Hickok v. Bunting, 86 
N. Y. Supp. 1059, 92 N. Y. App. Div. 
167; Dollar Savings & Trust Co. v. Craw- 
ford, W. Va., 70 S. E. Rep. 1089. 34 B. 


L. J. 11. 

A note containing the following provi- 
sion is negotiable: “This note is given to 
take up the freight and rehandling of N. P. 
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Car 43607 and proceeds from resale of said 
car shall apply on this note, No. 22,438.” 
First Nat. Bank v. oe Wash., 119 
Pac. Rep. 820. 34 B. L. J. 10. 


§302. Instruments payable out of particular 
fund. 


A note providing that in case of the 
maker’s death the amount thereof shall be 
deducted from a certain insurance policy 
is negotiable. Union Bank v. Spies, .* 
a? 178, 130 N. W. Rep. 928. 34 B. 


j.1 

A’ bill directing the drawer to charge the 
amount against a certain insurance draft 
is not payable out of a particular fund and 
is negotiable. Hanna v. McCorey, N. M., 
141 Pac. Rep. 996. 34 B. L. J. 10. 

A bill reciting that the amount thereof is 
to be deducted from money due the drawer 
on a loan made on certain real property 
is payable out of a particular fund and is 
not negotiable. Tisdale Lumber Co. v. 
ri 137 N. Y. Supp. 1021. 34 B. L. 


§303. Conditional instruments. 


A note payable ‘‘when Post Office De- 
partment accepts my building from me” 
is conditional and non-negotiable. Devine 
} a 152 N. Y. Supp. 321. 34 B. L 
A note given in payment for certain 
timber conveyed by deed and ‘‘subject to 
the provisions of said deed”’ is conditional 
and non-negotiable. Pope v. Righter- 
Parry Co., N. C., 78 S. E. Rep. 65. 34 
B. L. J. 10. 


§304. Certainty of amount. 


An instrument containing the following 
provision is negotiable: ‘‘A discount of 
6% will be given if the full amount of this 
instrument 1s paid at maturity of the first 
instalment.”” Harrison v. 
168 S. W. Rep. 1036. 34 B. L. J. 12. 

An instrument containing the following 
provision is negotiable: ‘‘A discount of 
6% will be allowed if paid in full within 
fifteen days from date. Instalments after 
maturity draw 6% interest.”” First Nat. 
Bank v. Watson, Okla., 155 Pac. Rep. 1152. 
34 B. L. J. 12. 

A note containing the following provi- 
sion is negotiable: ‘‘With interest at 8% 
payable annually from November 1, 1905, 
until paid. Interest from date if not paid 
when due. (Note Bm wy November 1, 
1905.)'’ Security Trust & Savings Bank 
v. Gleichman, Okla., 150 Pac. Rep. 908. 
34 B. L. J. 12. 

A note containin the following pain 
is negotiable: onpayment of any in- 
stalment for more than thirty days after 
maturity renders remaining instalments 
due at holder’s Harrison v. 
ae Texas, 168 S. W. Rep. 1036. 34 

A note panning the following provision 


unter, Tex.,: 


NEGOTIABILITY (Continued) 

is negotiable: ‘If suit is begun judgment 
may be taken for an additional $15 and 
10% of the amount due for attorney’s fees.”’ 
Seton v. Exchange Bank, Okla., 150 Pac. 
Rep. 1079. 34 B. L. J. 12. 

A note containing the following provi- 
sion is negotiable: ‘‘With interest at 8% 
er annum until paid and $80 attorney’s 
ees.”” (Note for $800.) Voris v. Ander- 
-, Okla., 153 Pac. Rep. 291. 34 B. L 


A note containing the following provision 
is negotiable: “If placed in the hands of 
an attorney, or suit be instituted, we agree 
that judgment be rendered for 10% ad- 
ditional as attorney’s fees.’’ City Na- 
tional Bank v. — Okla., 151 as. Rep. 
1152. 34B.L.J.1 

A note containing ae following provision 
is negotiable: ‘‘And agrees in case of suit 
hereon to pay reasonable attorney’s fees 
as allowed by law.’’ Potts v. Crudup, 
- 150 Pac. Rep. 170. 34 B. L. J. 


A note payable on a specified day, with 
interest at 544% payable semi-annually, 
provided that in case of default as to 
principal or interest the entire amount 
should become due and payable at the 
option of the holder, and that after such 
default the amount due should bear in- 
terest at the rate of 10%. It was held that 
this provision was not void as a penalty, 
but was a valid and enforcible contract 
for the payment of interest. National Life 
Insurance Co. v. ax _— 163 Pac. 
274. 34 B.L. 

note containing t e following provision 
is uncertain as to amount and not nego- 
tiable: “If any instalment of interest be 
not paid at maturity, this principal note 
and all interest due thereon shall become 
due and payable at once, without notice, 
at the option of the holder of this note. 
This note is executed upon the condition 
that partial ay ey in any amount not 
exceeding one-fifth of the principal in any 
one year, will be received at any time and 
that the interest will be rebated from the 
date of such payments.’’ Bell v. Riggs, 
Okla., 127 Pac. Rep. 427. 34 B. L. J. 13. 


§306. Time of payment. 


A note containing the following provision 
is negotiable: ‘If default is made in the 
payment of any note or the machine is 
levied upon or undersigned attempts to 
sell or remove the same, said company 
may declare all the notes due.’’ (Series 
of notes for threshing machine.) Schmidt 
v. Pegg., 187 N. W. 524. 34B.L. J. 12 

A note containing the following provision 
is not uncertain as to time of payment and 
is negotiable: ‘It is agreed that if crop 
on Secs. 25 and 26, Twp. 145-48, is below 
8 bushels per acre ‘(for 1905 as to one and 
1907 as to the other) this note shall be 


extended for one year.’ State Bank v. 


| 

| 


“Bowie v. Hume, 13 App. 
.j. 14. 
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Bilstad, Iowa, 136 N. W. Rep. 204. 34 
B. L. J. 13. 

A note containing the emp provision 
is negotiable: ‘The makers and indorsers 
of this note * * * authorize said bank 
ge to appropriate on this note, whe- 
ther due or not, at any time at its option, 
without notice, or legal proceedings, any 
money which they or any one or more of 
them may have jointly, or severally in said 
bank on deposit or otherwise.” Louisville 
Banking Co., v. Gray, 123 Ala. 251, 26 
So. 205. 34 B. L. J. 14. 

A note is negotiable even though it pro- 
vides that the makers have the privilege 
of paying the sum of $25 or $50 at an 
time during 5 years on account of principal. 
Fisher v. O’Hanlon, Neb., 141 N. W. 157. 
34 B. L. J. 14. 

A note for $24,750.80 payable two years 
after date, with the privilege of paying all 
or any part before maturity is negotiable. 

b. C. 286. 34 
B. L 

A note containing the following provision 
is negotiable: ‘If, in the judgment of the 
holder of this note, said collateral depre- 
ciates in value, the undersigned agrees to 
deliver when demanded additional security 
to the satisfaction of said holder; otherwise 
this note shall mature at once.’’ Kennedy 
v. Broderick, 216 Fed. Rep. 137. 34 
B. L. J. 14. 

A note containing the following provision 
is negotiable: ‘In case of depreciation in 
the market value of the securities herewith 
or hereafter pledged to secure this note, the 
undersigned will deposit and pledge with 
said bank such additional security as it 
may from time to time require and in de- 
fault of such deposit and pledge for three 
days after notice to make the same shall 
be given to or left at the place of business 
of the undersigned, this note, at the option 
of the bank, shall become due and pay- 
able.’’ Finley v. Smith, 165 Ky. 445, 177 
S. W. Rep. 262. 34 B. L. J. 14. 

A note is non-negotiable which gives the 
payee authority to ‘‘declare this note due 
and take possession of the said automobile 
for which it is given when they deem them- 
selves insecure even before the maturity 
of the note.’’ Reynolds v. Vint, Oregon, 
144 Pac. Rep. 526. 34 B. L. J. 14. 

A note payable six months after the 
maker’s death is negotiable. Deeter v. 
o. Ind., 107 N. E. Rep. 304. 34 B. L. 


A note is non-negotiable which provides 
that ‘‘each signer and indorser makes the 
other an agent to extend the time of this 
note.’’ Rossville State Bank v. Heslet, 
> 113 Pac. Rep. 1052. 34 B. L. J. 


A promissory note authorizing the 
payees “to declare this note due any time 
they may feel insecure even before the ma- 
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turity of the note’, is non-negotiable. 
Western Farquhar Machinery Co. v. 
ese Ore., 161 Pac. Rep. 184. 34 B. 
A promissory note, payable 90 days after 
date, is rendered non-negotiable by the fol- 
lowing clause, “‘this note shall become 
due and payable on demand at the option 
of the payee when it deems itself insecure.” 
Such a note is not payable on demand, or 
at a fixed or determinable future time, as 
required by the Negotiable Instruments 
Law. Puget Sound State Bank v. Wash- 
70. Co., 162 Pac. Rep. 870. 34 B. L. 
. 259. 


A promissory note is rendered non- 
negotiable - the following clause: ‘‘All 
parties to this note, including sureties 
indorsers, and guarantors, hereby severally 
waive presentment for payment, notice of 
non-payment and protest, and consent to 
extensions of time on this note.’’ Cedar 
Rapids Nat. Bank v. Weber, Ia., 164 N. 
W. Rep. 233. 34 B. L. J. 851. 


NOTARIES. 


§314. Acknowledgments of instruments 
taken before notaries who are 
officers, or stockholders, or both, 
in interested corporation. 


The person signing and acneteteng 
a mortgage must appear personally before 
the notary taking the acknowledgment. 
An acknowledgment by telephone is not 
valid. Theacknowledgment of a mortgage 
running to a bank before a notary who is 
one of the bank’s stockholders is invalid. 
Nevada Co. Bank v. Gee, Arka., 197 S. W. 
Rep. 680. 34 B. L. J. 777. 


NOTICE OF DISHONOR. 


§323. To whom notice may or should be 
given. 

Notice must be given to the president 
of acorporation who indorses for accommo- 
dation the corporation’s note, Nolan v. 
Wilcox Motor Co., Tenn., 195 S. W. Rep. 
581. 34 B.L. J. 549. 

A note not payable to order or bearer 
is not negotiable. The indorser of such 
an instrument is not entitled to notice of 
dishonor. Newland v. Moore, N. Car., 
92 S. E. Rep. 367. 34 B. L. J. 492. 


§325. Place of sending notice; diligence 
in locating indorser. 

The defendant indorsed a note, payable 
at 309 Broadway, New York City, where 
his attorney's office was located. The 
notary, who protested the note, sent a 
notice of dishonor intended for the de- 
fendant to that address. The defendant 
testified that he never lived, transacted 
business or received his mail at the address 
mentioned. The notary was unable to 
state what steps he had taken to locate 


= 
= 


xiv THE BANKING LAW JOURNAL 


NOTICE OF DISHONOR (Continued.) 


the defendant. It was held that the notice 
was insufficient. Mechanic v. Elgie Iron 
Works, N. Y., 163 N. Y. Supp. 97. 34 
B. L. J. 187. 
$326. Time of giving notice. 


A notary’s certificate of protest, de- 
claring that on the 9th of the month he 
presented for payment a note maturing on 
the 8th and gave notice of dishonor, is 
sufficient to charge an indorser, Keer v. 
Me., 102 Atl. Rep.176. 34 B. L. J. 


§327. Notice by mail. 


The fact that a notice of dishonor, duly 
mailed to an indorser of a note, is not 
received by such indorser, is no defense 
to an action on the note. Battery Park 
Bank v. Ramsay, N. J., 100 Atl. Rep. 51. 
34 B. L. J. 500. 

An indorser is discharged where notice 
of dishonor is not mailed to him within 
the time required by the Negotiable 
Instruments Law. Harris v. Baker, Mass., 

'115 N. E. Rep. 292. 34 B. L. J. 344. 


§330. Excuse for failure to give notice, 
and effect of such failure. 


Where the holder of a note inquired of 
one indorser as to the address of another 
indorser, went to the address given but 
was not ‘able to find the party he was seek- 
ing and then mailed a notice of dishonor 
to the address he had received, it was held 
that sufficient diligence had been exercised 
to excuse the giving of notice. Seely v. 
Stolz’s Inc., Cal., 163 Pac. Rep. 681. 34 
B. L. J. 349. 

§331. Waiver of notice. 

A printed waiver of notice of dishonor 
on the back of a negotiable instrument is 
binding on all parties signing thereunder 
and not merely on the first indorser signing. 
Central Nat. Bank v. Sciotoville Co., W. 
Va., 91 S. E. Rep. 808. 34 B. L. J. 399. 


OFFICERS OF BANKS. 
§333. yo of bank for acts of presi- 
ent. 


A bank cannot be held liable for the 
unauthorized transaction of its officers 
unless it actually receives and retains the 


benefits of such transactions. Cincinnati, 


Discount Co. v. Asher, Kans. 166 Pac. 
Rep. 476. 34 B. L. J. 708 


§337. Authority of cashier. 


The cashier of a bank has no authority 
to make the bank liable for a loan made by 
another bank to the cashier individuall 
First Nat. Bank v. Clark Nat. Bank, W. 
Va., 90 S. E. Rep. 534. 34 B. L. J. 340. 

The president of a lumber company, 
authorized to draw checks, was also 
cashier of the bank in which the company 
kept its account. He directed entries to 
be made on the books of the bank charging 
the account of the lumber company but no 
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check for the amount was drawn. It was 
held that in doing so he was acting in his 
capacity as cashier and did not bind the 
lumber company. Citizens’ Trust Co. v. 
Mullinix, 235 Fed. Rep. 876. 34 B. L. J. 22. 


Removal of cashier. 


Under the statutes of Missouri the board 
of directors of a bank may remove a 
cashier at any time, although he had been 
employed or elected for a period of a ee. 
Citizens’ Bank v. Wells, Mo., 190 S. W. 
Rep. 314. 34 B. L. J. 125 


§350. Liability of directors to persons 
relying on false report of bank’s 
condition. 


The directors of a national bank, who 
knowingly attest false reports of the bank’s 
financial condition made to the Comptroller 
of the Currency, are personally liable for 
the loss sustained by a person who pur- 
chases stock in the nook 3 in reliance on, 
the reports. Chesbrough v. Woodworth, 
37 Sup. Ct. Rep. 579. 34 B. L. J. 617. 


OVERDRAFTS. 
§353. Overdrafts in general. 


It is not beyond the powers of a bank 
to agree to honor the overdraft checks of 
a regular customer. Saylors v. State 
Bank, Kans., 163 Pac. Rep. 454. 34 
B. L. J. 375. 

An overdraft is in the nature of a loan 
made by the bank to the depositor and 
the depositor impliedly promises to repay 
the same. Becker v. Fuller, N. Y., 164 
N. Y. Supp. 495. 34 B. L. j. 425. 


§354. Personal liability of officer of bank. 


Directors who permit depositors to over- 
draw their accounts may be held personally 
liable for any loss thereby sustained b 
the bank. McCormick v. King, 241 Fed. 
Rep. 737. 34 B. L. J. 577. 


PAYMENT. 
§368. Payment in general. 


A check payable to plaintiff and drawn 
on defendant bank was pom on July 
24th. After the check had been charged 
to the drawer’s account the defendant 
received word of the drawer’s failure. The 
entry was thereupon erased and the check 
was returned under the clearing house rule. 
It was held that upon charging the check 
to the drawer’s account, the payment 
became final and that the payee could 
recover the amount from the defendant. 
First Nat, Bank v. National Park Bank, 
165 N. Y. Supp. 15. 34 B. L. J. 395. 

Where a bank in paying a draft for 
$15.00 mistakingly took the serial number 
52820 for the amount of the draft and 
paid $528.20 instead of $15.00, the person 
receiving the money was under a duty 
to give notice of the mistake as soon as 
discovered. And his refusal to return the 
excess, upon demand, was held to con- 
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stitute conversion and fraud. Bank of 
Williston v. Alderman, = Car., 91 S. E. 
Rep. 296. 34 B.L. J. 2 

Where an action is 4. upon a note 
which has been stamped ‘“‘paid’’ and the 
holder claims that the note was so stamped 
through error, the burden is upon the 
holder to establish the same by competent 
evidence. Inre Philpott’s Estate, Ia., 164 
N. W. Rep. 167. 34 B. L. J. 872. 


PLEDGE AND COLLATERAL. 


§380. Pledge and collateral in general. 


The owner of real estate, having con- 
tracted to sell it, assigned his rights there- 
under to the plaintiff bank as collateral 
for a note. The bank neglected to record 
the assignment. Under the statutes of 
Iowa it was held that the rights of a sub- 
sequent purchaser, who had no notice of 
the assignment to the bank, took prece- 
dence over the rights of the bank. ailey 
State Bank v. Heinse, Ia., 160 N. W. Rep. 
903. 34 B. L. J. 7 

The payee of a note, which is secured 
by shares of stock, may retain the collateral 
until the note is paid. He is under no 


obligation to sell it before bringing suit 


or to apply it to the payment of the note 
at maturity and if the stock depreciates in 
value after the maturity of the note he 

cannot be charged with the amount of the 
depreciation. Allen v. Hook, Mich., 164 
N. W. Rep. 384. 34 B. L. J. 793. 


§381. Debts secured by pledge. 


A bank cannot apply collateral to the 
satisfaction of a debt where it appears that 
the debt was not incurred in reliance es 
the collateral. Newark Trust Co. v. 
Lackawanna Investment Co., N. J., 102 
Atl. Rep. 14. 34 B. L. J. 795. 

A and B signed a joint (not a joint and 
several) note which provided that the col- 
lateral securing the note should be pledged 
“for the payment of this and all other 
liabilities of the undersigned, to the holder 
hereof, now or hereafter due.” They 
were members of a firm composed of A, B, 
and C. Subsequently A, B and C were 
declared bankrupts individually and as 
partners. It was held that the collateral 
securing this note could not be applied 
to an unsecured note signed by A, B and C. 
Columbia Nat. Bank v. Commonwealth 
j 26 Co., 238 Fed. Rep. 543. 34 B. L. 


§386. Sale of collateral. 


The pledgee of a promissory note may 
assign it and the assignee holds it in the 
same capacity as the original pledgee and 
may bring suit upcn it when due. Pease 
v. Fitzgerald, Cal., 161 Pac. Rep. 506. 34 
B. L. J. 113. 

A firm of brokers wrongfully pledged 
with the defendant bank securities in their 
possession belonging to the plaintiff, along 
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with securities belonging to one Fisher, 
which the brokers had the right to hypothe- 
cate. It was held that the plaintiff had a 
right to insist that the bank, in collecting 
its claim, first resort to the securities which 
the brokers had the right to hypothecate. 
Gouert A Mechanics & Metals Nat. Bank, 
AS 63 N. Y. Supp. 311. 34 B. L. J. 
70. 


PRESENTMENT FOR PAYMENT. 


§391. Necessity of presentment. 


An action may be brought against the 
maker of a note although no demand for 
payment had been made. Champion 
Shoe Machinery Co. v. Landman, N. Y., 
162 N. Y. Supp. 346. 34 B. L. J. 122. 

Formal presentment of a note containing 
a provision for an attorney's fee is not 
necessary, in order to charge the maker 
with ee for the amount of the fees; 
any reasonable request to pay is sufficient. 
Hodges v. Blaylock, Ore., 161 Pac. Rep. 
396. 34 B. L. J. 35. 

Where a note is payable on demand, an 
action may be brought upon the note al- 
though no demand has been made. First 
State Bank v. Cohasset Wooden Ware Co., 
— 161 N. W. Rep. 398. 34 B. L. J. 


§393. To whom presentment may be made. 


Where the makers of a note, which speci- 
fied no place of payment, are not partners, 
presentment must be made to all of them 
in order to charge the indorser with lia- 
bility. Prior v. Simonson, Colo., 160 Pac. 
Rep. 1035. 34 B. L. J. 29. 


§396. Exhibition of instrument upon pre- 
sentment. 


Where the holder of notes did not have 
them with him at the time he demanded 
payment and therefore was not in a posi- 
tion to exhibit them if called on to do so or 
to surrender them in case of payment, the 
demand was held insufficient to charge an 
indorser with liability. Greco v. Lo Monte, 
Ae 162 N. Y. Supp. 982. 34 B. L. J. 


§401. Time of presentment of demand 
notes. 


Where a note, payable on demand, is not 
presented until fourteen months after the 
date of issue, the presentment is not within 
a reasonable time as required by the Ne- 
gotiable Instruments Law and the indorser 
is discharged. Plymouth ‘ee Trust 
Co. v. Scanlon, Mass., 116 N . Rep. 
468. 34 B. L. J. 553. 


§404. Effect of delay in presentment of 
checks. 

Where the drawer of a check has it 
certified and then delivers it to the payee, 
the latter must present it within a reason- 
able time, or the drawer will be discharged 
to the extent of the loss which he has suf- 
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fered by the delay. City of Brunswick v. 
People’s Savings Bank, Mo., 190 S. 
Rep. 60. 34 B. L. J. 120. 


§408. Waiver of presentment. 


Where it was impossible to present cer- 
tain bills of exchange on Paris because of 
the outbreak of the European war, and the 
drawer when they were brought back re- 
fused to take them up because he would 
thereby lose exchange, but told the holder 
to return later, it was held that the drawer 
had waived presentment and was liable for 
the amount with exchange at the prevail- 
ing rate when the bills were first presented 
to him. Simonoff v. Granite City Nat. 
ho bai Ill., 116 N. E. Rep. 636. 34 B. L. 


545 
PROTEST. 
§416. ae protest waived or dispensed 
with. 


A printed waiver of protest on the back 
of a negotiable instrument is binding on all 
of the indorsers signing thereunder and not 
merely on the first of such indorsers. 
Central Nat. Bank v. Sciotoville Co., W. 
Va., 91S. E. Rep. 808. 34 B. L. J. 365. 


SAFE DEPOSIT COMPANIES. 


§418. Relation between company and 
customer. 


A corporation conducting a safe deposit 
business is a warehouseman under section 
58 of the New Jersey Act concerning ware- 
house receipts. N. J. Title Guarantee & 
Trust Co. v. Rector, 76 N. J. Eq. 687, 75 
Atl. Rep. 931. 34 B. L. J. 296. 


SAVINGS BANKS. 


§423. Savings bank held liable for deposit 
paid to party not entitled. 

The president of the plaintiff society 
forged a draft on the society’s account in 
the defendant savings bank. The bank de- 
livered its check to the president for the 
amount of the draft, which the drawee 
bank paid on indorsements forged by the 
president. It was held that the defendant 
was liable for the amount to the plaintiff 
society. Szwento Juozupo, etc., v. Man- 
hattan Savings Institution, N. Y. 164 N. 
Y. Supp. 498. 34 B.L J. 712. 

§426. Right of savings bank to require 


indemnity before paying on lost or 
stolen pass book. 


In New York, where a savings bank has | 


not adopted a by-law requiring a depositor, 
or his representative, to give a bond of 
indemnity as a condition to paying a 
deposit where the pass book has been lost, 
the bank cannot insist on having such a 
bond. The complaint in such an action 
need not allege the loss of the pass book, 
the same being matter of defense. Mierke 
v. Jefferson Co. Sav. Bank, 208 N. Y. 
347. 34 B..L. J. 747. 
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STATUTE OF LIMITATIONS. 
§446. Suspension of statute. 


Where collateral is delivered at the time 
of the delivery of the note which it secures, 
the sale thereof and application to the 
note, even with the debtor’s consent, does 
not suspend the running of the statute; 
where the collateral is delivered subsequent 
to the delivery of the note, the statute 
begins to run anew. Wolford v. Cook, 71 
Minn. 77, 73 N. W. 706. 34 B. L. J. 216. 

Where collaterals are delivered at the 
time of the delivery of the note, the sale 
thereof constitutes a part payment by the 
debtor sufficient to cause the statute to 
begin to run from the date of such sale. 
First National Bank v. King, 80 S. E. 
Rep. 251. 34 B. L. J. 216. 

R sale of securities delivered at the time 
of delivery of the note is not effectual to 
stop the bar of the statute, in the absence 
of evidence of notice to or assent by the 
debtor. Brooklyn Savings Bank v. Barn- 
aby, 197 N. Y. 210, 90 N. E. 834. 34 
B. L. J. 216. 


STOCK AND STOCKHOLDERS. 
§459. Lien created by by-law or charter. 
In the absence of statutory provision a 


bank may, by a by-law reserve a lien on’ 


the shares of its stock for debts owing to 
it from its stockholders. A printed notice 
on stock certificates to the effect that no 
shareholder shall sell his stock while in- 
debted to the bank is sufficient notice of 
the bank’s lien. Wilkinson v. Home Bank, 
Tenn., 192S. W. Rep.920. 34B.L. J. 329° 


§464. Statutory liability in general of 
stockholders to creditors. 


The purchaser of stock in a trust com- 
pany had a certificate issued in the name 
of the defendant without the latter’s 
knowledge. He subsequently informed 
the defendant that he had done this in 
order ‘‘to make a delivery” and asked the 
defendant to indorse the certificate, which 
the defendant did. Upon the failure of 
the trust company it was held that the 
defendant was subject to the stockholders’ 
statutory liability. Richards v. Acker- 
man, N. Y., 162 N. Y. Supp. 658. 34 
B. L. J. 268. 

Where the owner of shares of stock in 
a national bank sells them in good faith, 
he is not subject to the statutory liability 
of shareholders upon the insolvency of the 
bank, even though the transfer was not 
registered upon the books of the bank; 
provided, he has attempted in good faith 
to have the transfer recorded. Jackson v. 
Freeman, Ga., 93 S. E. Rep. 284. 34 B. 
L. J. 697. 

Book value. 

Accrued and unpaid interest on notes 
held by the bank should be taken into 
consideration in arriving at the book value 
of the bank stock. Elhard v. Rott, N. D., 
162 N. W. Rep. 302. 34 B. L. J. 597. 
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The statutes of Washington contain the 
following provision with reference to de- 
termining the amount of gross earnings 
“Interest accrued and unpaid upon debts 
owing to it (the bank) secured by collateral 
as authorized by this act, upon which 
there has been no default for more than 
one year and upon corporate bonds or 
other interest bearing obligations owned 
by it upon which there is no default.” 
utual Bank Act, section 23. 34 

All of the books of a bank and not 
merely the ledger are used in computing 
book value of the bank’s stock and when 
= of the assets are promissory notes 

earing interest, the accrued interest on 
such notes will be computed even though 
such notes are not yet due. Elhard v. 
Rott, N. Dak., 162 N. W. Rep. 302. 34 
B. L. J. 358. 

In assessing corporate stock for taxation 
the book value of stock is reached by 
estimating all the assets as they appear on 
the corporate books and deducting all the 
liabilities and other matters required to 
be deducted by law and taking the balance 
as the measure of value. People'v. Cole- 
man, 107 N. Y. 541, 14 N. E. Rep. 431. 
34 B. L. J. 597. 

Dividends. 

It is improper for a corporation to 
declare dividends out of money due to the 
corporation but uncollected. People v. 
San Francisco Sav. Union, 72 Cal. 199, 
13 Pac. Rep. 498. 34 B. L. J. 597. 


Rescission of sale of stock. 


A bill against a banking corporation and 
some its stockholders to rescind a purchase 
of stock for fraud is demurrable, where it 
shows that neither the corporation nor 
one who made fraudulent representations 
received the benefit of the sale, and that 
those who received it did not make repre- 
sentations, and does not clearly allege 
whether the one who made fraudulent 
representations was agent of those who 
received the consideration, of the bank, of 
the purchaser, or was acting for himself. 
Dreman v. Cooper, Ala., 76 So. Rep. 94. 
34 B. L. J. 877. 


STOPPING PAYMENT. 
§468. Giving notice. 


The drawer of a check may stop payment 
thereof at any time before it has been paid 
or certified by the drawee bank. Bank of 
Hamilton v. Williams, Ga., 90 S. E. Rep. 
718. 34 B.L. J. 24. 

After a corporation had stopped payment 
of certain check it sent a letter to the bank 
cancelling the order. This letter was 
returned because not aes ge signed. 
The bank nevertheless paid the checks. 
It was held that the order had not been 
cancelled and that the bank was liable for 
the amount of the checks. American 
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Defense Society v. Sherman Nat. Bank, 
162 N. Y. Supp. 1081. 34 B. L. J. 167. 


§472. Duties and liabilities of banks. 


The drawer of a check on the defendant 
bank stopped payment on it. The payee 
sent it to the plaintiff, who presented it to 
the defendant bank and the latter paid it, 
insisting however,that the plaintiff indorse 
it. It was held that the plaintiff's indorse- 
ment was in effect a contract of indemnity, 
and that the bank had a right to charge the 
amount to the plaintiff’s account. Arkan- 
sas Nat. Bank v. Gunther, 191 S. W. Rep. 
901. 34 B. L. J. 244. 

Cashier’s checks. 


Where a bank issues cashier's checks, at 
the request of a depositor, who instructs 
the bank to charge the same to his ac- 
count, the bank incurs a direct obligation 
to the payee named in the checks and can- 
not stop payment of them at the request 
of the depositor. Bobrick v. Second Na- 
~— 162 N. Y. Supp. 147. 34B. 


Third party stopping payment. 

The plaintiff notified the defendant trust 
company that certain money deposited 
in the name of another person belonged to 
the plaintiff. Thereafter the trust com- 
pany honored a check, drawn to pay a note 
owing from the depositor to the trust com- 
per It was held that the company was 

iable to the plaintiff. Whitecotton v. 
Wilson, Mo., 197 S. W. Rep. 168. 34 B. 
L. J. 703. 


Admissibility of evidence. 


In an action by a depositor against a 
bank for payment of a check, after alleged 
notice not to pay the same, which notice 
was denied by bank, evidence that on pre- 
sentation of the check for certification an 
employee of bank had refused to do so, 
because payment has been stopped, was 
admissible. Friesner v. Atlantic Nat. 
am, 164 N. Y. Supp. 136. 34 B. L. J. 
360. 


SUNDAYS AND HOLIDAYS. 
§473. Sundays and holidays. 


A note executed on Sunday, but dated . 
on a week day, is valid in the hands of an 
innocent purchaser. Gooch v. Gooch, 
Ia., 169 N. W. Rep. 333. 34 B. L. J. 47. 


TRANSFER WITHOUT 
INDORSEMENT. 


§491. Effect of transfer without indorse- 
ment. 

Where a note payable to order is trans- 
ferred for value, but without indorsement, 
the transferee acquires such title as the 
transferrer had therein. In such circum- 
stances the note is subject to any defense 
which might have been used against the 
transferrer. Phelps v. Womack, Okla., 
167 Pac. Rep. 478. 34 B. L. J. 801. 
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TRAVELER’S CHECKS. 
§492. Traveler’s check. 


A banker who issues travelers’ checks, 
payable when properly countersigned by 
the purchaser and subsequently cashes 
them on forged countersignatures, is liable 
to the purchaser for their face value. A 
provision to the effect that the banker 
would refund the amount of lost checks 
upon receiving a suitable bond of indem- 
nity was held to have no application. 
Sullivan v. Knauth, N. Y., 115 N. E. Rep. 
460. 34 B. L. J. 321. 


TRUSTEES. 


Trustee under mortgage. 


The defendant trust company was trus- 
tee under a mortgage of bonds executed in 
the name of the plaintiff company by its 
president and treasurer. The company 
was held not liable to the plaintiff where 
the plaintiff’s president obtained the bonds 
by fraud and embezzled them. Reynolds- 
ville Co. v. Farmers’ & Miners’ Trust Co., 
Pa., 101 Atl. Rep. 800. 34 B. L. J. 695. 


Trustee under will. 


A will permitted a trust company trus- 
tee to retain as an investment any securi- 
‘ties turned over to it by the executors 
which were owned by the testator at the 
time of his death. The executors pur- 
chased with estate funds certain securities 
which were not legal investments for 
trustees. Some of these were delivered to 
the trustee to constitute the principal of 
the trust fund and the trustee made no 
inquiry but assumed that the securities 
had belonged to the testator. It was held 
that the trustee was liable for a subsequent 
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depreciation in the value of those securities. 
Villard v. Villard. 114 N. E. Rep. 789. 34 
B. L. J. 85. 


USURY. 


§500. Penalties and remedies where usur- 
ious interest exacted. 


A petition against a national bank, filed 
for the recovery of alleged usurious inter- 
est, should contain an allegation that the 
taking and receiving of the same was know- 
ingly done, or an allegation of equivalent 
effect. Temple National Bank v. John- 
one” 161 Pac. Rep. 535. 34 B. L. 

. 115. 


WILLS. 


Construction of will. 


A will left half of the testator’s residuary 
estate to his mother, the will providing that 
the same ‘‘should be hers absolutely to use 
up, spend, or give away, in any way she sees 
fit,’” but, if the property remained undis- 
posed of at the time of her death, then it 
should belong to the testator’s widow. It 
was held that the mother could dispose of 
the property by will, as well as by gift or 
otherwise during her lifetime. In re 
Ithaca Trust Co., N. Y., 162 N. Y. Supp. 
355. 34 B. L. J. 123. 

Annuity. 

Where a will creates an absolute and 
unqualified annuity, the annuitant may, 
if he so elects, take the principal sum 
instead of having it invested for the pur- 
pose of producing the annuity. In re 
Cole’s Estate, N. Y., 114 N. E. Rep. 785. 
34 B. L. J. 256. 
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